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Status 

1 )KI Responsive to communication(s) filed on 04 June 2009 . 
2a )□ This action is FINAL. 2b)^ This action is non-final. 
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DETAILED ACTION 

Applicants' arguments, filed June 4, 2009, have been fully considered. Rejections 
and/or objections not reiterated from previous office actions are hereby withdrawn. The 
following rejections and/or objections are either reiterated or newly applied. They 
constitute the complete set presently being applied to the instant application. 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

This Office Action is made Non-Final. 

Claims 

Claim Rejections - 35 USC § 103 - Obviousness (New Rejections) 

1) Claims 8-10, 19, 20 and 22-31 were rejected under 35 U.S.C. 103(a) as being 
unpatentable over Leaderman (2002/0061329). The rejection is maintained and further 
applied to claim 34. The rejection is withdrawn in regards to claim 23-27. 
Applicant's Arguments 

Applicant argues they can find no teaching in Leaderman relating to how any of 
the methods of coating listed in Leaderman would lead to a product which would have 
void spaces which would extend through the thickness of the film (claim 19), through the 
thickness of the mesh (claim 23) or would result in a partial filling of the mesh (claims 23 
and 28). Additionally, if considered an inherent property, inherency may not be 
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established by "probabilities or possibilities" and "The mere fact that a certain thing may 
result from a given set of circumstances is not sufficient". 

Examiner's Response 

The Examiner disagrees and submits that Leaderman discloses that the sheet 
may be impregnated with the disclosed gel. The backing layer may be porous and have 
holes, which suggest the holes extend through the device for the covered area to 
breath. The films and gels are used to coat fibers of an absorbent gauze dressing, 
porous, or micro porous fabric. These fabrics have holes and the compositions coat the 
fibers, which suggest that the holes are not filled completely, thereby encompassing the 
limitation partially filling and voids that extend through the film as recited in the instant 
claims. Further, as previously stated, it must be remembered that "[w]hen a patent 
simply arranges old elements with each performing the same function it had been 
known to perform and yields no more than one would expect from such an 
arrangement, the combination is obvious". KSR v. Teleflex . 127 S,Ct. 1727, 1740 
(2007)(quoting Sakraida v. A.G. Pro . 425 U.S. 273, 282 (1976)). "[W]hen the question is 
whether a patent claiming the combination of elements of prior art is obvious", the 
relevant question is "whether the improvement is more than the predictable use of prior 
art elements according to their established functions." (Id.). Addressing the issue of 
obviousness, the Supreme Court noted that the analysis under 35 USC 103 "need not 
seek out precise teachings directed to the specific subject matter of the challenged 
claim, for a court can take account of the inferences and creative steps that a person of 
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ordinary skill in the art would employ." KSR v. Teleflex , 1 27 S.Ct. 1 727, 1 741 (2007). 
The Court emphasized that "[a] person of ordinary skill is... a person of ordinary 
creativity, not an automaton." jd. at 1742. Applicant has not shown that the device of the 
instant claims show an improvement over that of the prior art by showing the 
improvement is more than predictable use of prior art elements according to their 
established functions. Leaderman provides a substrate similar to that recited in the 
instant claims by disclosing gauze or porous substrates. The reference further teaches 
that the fibers of these substrates are covered with the films or gels. It further discloses 
the pores are so that the covered area may breathe. These factors strongly suggest that 
the devices of Leaderman have voids that extend through the thickness of the film. 

In regards to claim 34, when the substrate is gauze, it is reasonable to conclude 
that the gauze has a repeating geometric shape. 

2) Claims 10, 19, 20, 22-24, 28 and 29 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Jones et al. (US 2005/0260544). The rejection is maintained 
and withdrawn in regards to claims 23 and 24. 
Applicant's Arguments 

Applicant argues they can find no teaching in Jones relating to how absorbing or 
impregnating the absorbent material with a gel would lead to a product which would 
have void spaces which would extend through the thickness of the film (claim 19), 
through the thickness of the mesh (claim 23) or would result in a partial filling of the 
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mesh (claims 23 and 28). Additionally, if considered an inherent property, inherency 
may not be established by "probabilities or possibilities", and "The mere fact that a 
certain thing may result from a given set of circumstances is not sufficient", In re 
Oelrich, 212 USPQ 323,326 (CCPA 1981). In addition, the Office Action points to no 
teaching in Jones relating to the plurality of fibers in the mesh comprising a water 
hydratable polymer as recited in claim 23. 

Examiner's Arguments 

The Examiner disagrees and submits that Jones discloses that the whitening gel 
may be impregnated into the absorbent's material's bulk. The oral care layer may also 
be in the form of a perforated layer, encompassing voids. When a perforated film is on a 
porous backing layer, which may be porous and have holes, this suggests the holes 
extend through the device. Further since some of the film and gel may be absorbed or 
remain unabsorbed as a surface layer, this suggests that the holes are not filled 
completely, thereby encompassing the limitation partially filling and voids that extend 
through the film as recited in the instant claims. Further, as previously stated, it must be 
remembered that "[w]hen a patent simply arranges old elements with each performing 
the same function it had been known to perform and yields no more than one would 
expect from such an arrangement, the combination is obvious". KSR v. Teleflex , 127 
S,Ct. 1727, 1740 (2007)(quoting Sakraida v. A.G. Pro . 425 U.S. 273, 282 (1976)). 
"[W]hen the question is whether a patent claiming the combination of elements of prior 
art is obvious", the relevant question is "whether the improvement is more than the 
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predictable use of prior art elements according to their established functions." (Id.). 
Addressing the issue of obviousness, the Supreme Court noted that the analysis under 
35 USC 103 "need not seek out precise teachings directed to the specific subject matter 
of the challenged claim, for a court can take account of the inferences and creative 
steps that a person of ordinary skill in the art would employ." KSR v. Teleflex , 1 27 S.Ct. 
1727, 1741 (2007). The Court emphasized that "[a] person of ordinary skill is... a person 
of ordinary creativity, not an automaton." ]d. at 1 742. Applicant has not shown that the 
device of the instant claims show an improvement over that of the prior art by showing 
the improvement is more than predictable use of prior art elements according to their 
established functions. Jones provides a substrate similar to that recited in the instant 
claims by disclosing gauze or porous substrates and a film that may be perforated. 
These factors strongly suggest that the devices of Jones have voids that extend through 
the thickness of the film. 



3) Claim 7 stands rejected under 35 U.S.C. 103(a) as being unpatentable over 
Jones et al. (US 2005/0260544) in view of Ruben (US 6,146,655). 
Applicant's Arguments 

Applicant argues that Jones in view of Ruben does not establish a prima facie 
case of obviousness because the combination does not teach or suggest all of the claim 
limitations of independent claim 19, from which claim 7 depends. The deficiencies of 
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Jones with respect to independent claim 19 are discussed above and the Office Action 
points to no teaching in Ruben which would cure its deficiencies. 

Examiner's Response 

In regards to Jones et al., see Examiner's Response above. Ruben discloses the 
parameters of fiber used in drug delivery systems and therefore fills the deficiencies of 
Jones et al. 

4) Claim 21 was rejected under 35 U.S.C. 103(a) as being unpatentable over 
Jones et al. (US 2005/0260544) in view Chen et al. (US 6,261 ,679). The rejection is 
maintained and further applied to claims 23-27 and 33. 

Applicant's Arguments 

Applicant argues that Jones in view of Chen does not establish a prima facie 
case of obviousness because the combination does not teach or suggest all of the claim 
limitations of independent claim 19, from which claim 21 depends. The deficiencies of 
Jones with respect to independent claim 19 are discussed above and the Office Action 
points to no teaching in Chen which would cure its deficiencies. 



Examiner's Response 
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In regards to Jones et al., see Examiner's Response above. Chen discloses the 
benefits of using hydratable polymers as fibers in dental absorbents and therefore fills 
the deficiencies of Jones et al. In regards to 23-27, Jones et al. disclose all the 
limitations required by the claims except for the fibers of the mesh being hydratable 
polymers. See Examiner's Response above. Chen cures this deficiency by disclosing 
why one of ordinary skill in the art would want to use water hydratable polymers as the 
fibers of Jones et al., which is to increase the integrity and resiliency of the device 
without subtracting from absorbent attributes desired in an absorbent material, as 
disclosed by Chen et al., therefore encompassing claims 23-27 and new claim 33. 

Claims 7-10, 19-28, 30, 31, 33 and 34 are rejected. 
No claims allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to LEZAH W. ROBERTS whose telephone number is 
(571 )272-1 071 . The examiner can normally be reached on 8:30 - 5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Frederick F. Krass can be reached on 571-272-0580. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Lezah W Roberts/ 
Examiner, Art Unit 1612 



/Frederick Krass/ 

Supervisory Patent Examiner, Art Unit 1612 



